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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

KENNY CARL STRUHS,
Defendant-Appellant.

___________
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)
)
)
)
)
)
)

NO. 42357
BINGHAM COUNTY NO. CR 2012-6867

APPELLANT'S BRIEF
ON REVIEW

STATEMENT OF THE CASE

Nature of the Case
This Court granted the State's Petition for Review of the Court of Appeals'
opinion in State v. Struhs, 2014 Opinion No. 42 (Ct. App. May 19, 2014). Although the
State asserts that the district court did not err in ordering Mr. Struhs to pay restitution for
insurance premiums paid by his victim's spouse, Mr. Struhs asserts that the district
court did error and that the Court of Appeals correctly held that Idaho Code § 19-5304
does not authorize restitution for medical insurance purchased to replace insurance that
was previously provided through the decedent's employer
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Statement of the Facts & Course of Proceedings
Kenny Struhs was drinking at a friend's barbeque when he got into a fist fight and
left in his car. (Presentence Investigation Report (hereinafter, PSI), p.5.) 1 Mr. Struhs
was intoxicated and he ran a stop sign. (PSI, pp.4-5.) Brent Hansen was driving his
motorcycle with his young daughter on the back when he hit the side of Mr. Struhs' car,
and he died as a result of his injuries. 2 (PSI, pp.4-5.) The State filed an Amended
Criminal Complaint alleging that Mr. Struhs committed the crimes of vehicular
manslaughter and leaving the scene of an injury accident. (R., pp.74-75.) Mr. Struhs
waived his right to a preliminary hearing, was bound over into the district court, and a
Prosecuting Attorney's Information was filed charging him with the above crimes.
(R., pp.99, 109-113.)
Pursuant to an agreement with the State, Mr. Struhs pied guilty to vehicular
manslaughter (through the commission of driving under the influence); in exchange, the
State dismissed the leaving the scene of an injury accident charge, and the parties were
free to argue the appropriate sentence.

(R., pp.136-146; Tr. 1/8/13.)

During the

sentencing hearing, counsel for Mr. Struhs requested that the court impose a unified
sentence of 15 years, with 3 years fixed, and to retain jurisdiction, while the State
requested the court impose a unified sentence of 15 years, with 10 years fixed, without
retaining jurisdiction. (Tr. 3/12/13, p.34, L.17 - p.35, L.11, p.40, Ls.6-10.) The district
court agreed with the State's recommendation and imposed a unified sentence of 15
years, with 10 years fixed, and declined to retain jurisdiction. (Tr. 3/12/13, p.49, Ls.2-9.)

Citations to pages contained in the electronic file containing the Presentence
Investigation Report will include the designation "PSI."
2 Fortunately, Mr. Hansen's daughter, A.H., was not seriously injured.
1
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Prior to sentencing, the State filed an Amended Motion to

Restitution

outlining its restitution calculations and supporting its calculations with documentation.
(R., pp.165-181.)

Mr. Struhs objected and the court set the matter for a separate

hearing. (R., pp.184-185; Tr. 3/12/13, p.49, L.17 - p.50, L.9.) After the hearing, the
district court entered an order detailing the restitution Mr. Struhs must pay. (R., pp.195196, 207-215.) Included in the court's order was $761.85 for "insurance costs" awarded
the victim's wife for a 3-month period occurring between the time of the victim's death
and the time of the sentencing hearing. (R., pp.212-213.) Mr. Struhs filed a Notice of
Appeal timely from the district court's Judgment/ Order of Commitment. 3 (R., pp.190192, 197-200.)
On appeal, Mr. Struhs challenged the portion of the district court's restitution
order requiring him to pay the $761.85 for insurance costs, and he further asserted that
his sentence is excessive.

( See generally, Appellant's Brief).

Relying upon the

reasoning in this Court's opinion in State v. Straub, 153 Idaho 882 (2013), the Court of
Appeals held that the district court erred in ordering Mr. Struhs to pay the insurance
costs but found that the sentence was not excessive. 4 (Opinion). The State filed a
timely Petition for Review which this Court granted.

Mr. Struhs also filed a timely Rule 35 motion seeking leniency but provided no new or
additional information, and the district court denied the motion. (R., pp.193-194, 216220.) In light of this Court's holding in State v. Huffman, 144 Idaho 201 (2007),
Mr. Struhs does not raise the denial of his Rule 35 motion as an issue in this appeal.
4 Mr. Struhs did not file a Petition for Review in this case.
To the extent this Court
wishes to review the district court's sentencing decision, Mr. Struhs relies upon his
arguments contained on pages 6-9 of his Appellant's Brief.
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ISSUE
Did the district court abuse its discretion by ordering Mr. Struhs to pay the cost of
medical insurance purchased by the victim's wife after the victim's death, as it was not a
direct consequence of Mr. Struhs' criminal conduct?
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ARGUMENT
The District Court Abused Its Discretion By Ordering Mr. Struhs To Pay The Cost Of
Medical Insurance Purchased By The Victim's Wife After The Victim's Death, As It Was
Not A Direct Consequence Of Mr. Struhs' Criminal Conduct

A.

Introduction
Under Idaho law, medical insurance purchased after the victim's death is not

considered a direct consequence of the defendant's criminal conduct and, thus, is not
awardable under I.C. § 19-5304. As such, the district court abused its discretion by
ordering Mr. Struhs to pay $761.85 in restitution to Ms. Hansen, the victim's wife, for 3
months of medical insurance she purchased after Mr. Hansen's death. 5

B.

Relevant Jurisprudence
Idaho Code § 19-5304 authorizes the district court to order restitution for

"economic loss" actually suffered by victims, including family members of those who
died as a result of a vehicular manslaughter. I.C. § 19-5304; State v. Straub, 153 Idaho
882, 888 (2013).
"Economic loss" includes, but is not limited to, the value of property taken,
destroyed, broken, or otherwise harmed, lost wages, and direct out-ofpocket losses or expenses, such as medical expenses resulting from the
criminal conduct, but does not include less tangible damage such as pain
and suffering, wrongful death or emotional distress.
I.C. § 19-5304(1 )(a). A district court has discretion to determine an appropriate amount
of restitution; however, the court's discretion is limited to awarding only that restitution
which is authorized by statute, and a defendant is not required to pay restitution not

5

Mr. Struhs did not challenge other portions of the district court's restitution order which
includes child support (pursuant to I.C. § 18-4007(3)(d)), medical expenses for both
Mr. Hansen and A.H., Mr. Hansen's lost wages between the time of his death and the
time of sentencing, and the majority of the funeral expenses. (See R., pp.207-215.)
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authorized. Straub, 153 Idaho at 887 (citing I.C. § 19-5304(2).) When an

of

discretion is reviewed on appeal, the appellate court conducts a multi-tiered inquiry
determining; (1) whether the lower court rightly perceived the issue as one of discretion;
(2) whether the court acted within the outer boundaries of such discretion and
consistently with any legal standards applicable to specific choices; and (3) whether the
court reached its decision by an exercise of reason. State v. Hedger, 115 Idaho 598,
600 (1989).

C.

The District Court Abused Its Discretion In Awarding $761.85 For Medical
Insurance Purchased After The Victim's Death Because Such An Award Is Not
Authorized By I.C. § 19-5304
The district court abused its discretion by acting outside the bounds of its

discretion, as I.C. § 19-5304 does not authorize restitution for the cost of medical
insurance.

In State v. Straub, the defendant challenged the district court's order

requiring payment for future medical insurance premiums.

Straub, 153 Idaho at 890.

The Court held,
Medical expenses are expressly included in the definition for economic
loss in I.C. § 19-5304(1 )(a) if they are a direct result of the criminal
conduct. In contrast, the acquisition of medical insurance does not
directly correlate as a direct consequence of the criminal conduct.
Although it is foreseeable that the death of the lone family breadwinner
would leave the family without health insurance, foreseeability does not
equal a "direct" result.
Id. (emphasis added). Although the defendant in Straub did not challenge the district

court's award for medical insurance paid by the victim's wife between the time of the
victim's death and the time of sentencing (Id. at 887-888), the Straub Court's holding is
not based upon when the expense occurred; rather, it is based upon the Court's finding
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that purchasing medical insurance is not a "direct consequence" of the criminal conduct
and is, therefore, not authorized by I.C. § 19-5304. 6 Id. at 890.
In the present case, the district court determined that medical insurance
purchased by Ms. Hansen was an "out-of-pocket expense [that] directly resulted from
[Mr.] Struhs' criminal conduct and shall be included in the restitution order." (R., pp.21
213.) The district court's finding is in contradiction to this Court's holding in Straub and
is legally erroneous.

As such, the district court abused its discretion by ordering

Mr. Struhs to pay $761.85 for the medical insurance purchased by Ms. Hansen.

CONCLUSION
Mr. Struhs respectfully requests that this Court vacate the portion of the district
court's restitution order requiring him to pay $761.85 for the cost of medical insurance
purchased after the victim's death. Additionally, Mr. Struhs respectfully requests that
this Court remand his case to the district court with instructions that the court reduce his
sentence to a unified term of 15 years, with 3 years fixed, and to retain jurisdiction, as
requested by his counsel during the sentencing hearing, or to otherwise reduce his
sentence as this Court deems just and appropriate.
DATED this 15th day of September, 2014.

In contrast, the Straub Court recognized the point at which the "lost wages" occurred is
critical to whether or not they are awardable. The Court held, "[w]hile lost wages are
allowed under statute, awarded wages are limited to the quantifiable out-of-pocket
losses at the time of the restitution award," and the Court vacated the district court's
order for restitution for future lost wages. Straub at 889-890.
6
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